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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

STATE OF OKLAHOMA, et al.
Plaintiffs,
V. Case No. 4:05-cv-00329-GKF-PJC

TYSON FOODS, INC,, et al.

Defendants.

N N N N N N N N N N

REPLY IN SUPPORT OF DEFENDANTS’ MOTION IN LIMINE
TO EXCLUDE REFERENCE TO DEFENSE COUNSEL’S
OPENING ARGUMENT TO THE COURT (DKT. NO. 2393)

Plaintiffs’ Response to Defendants’ Motion in Limine to Exclude Reference to Defense
Counsel’s Opening Argument to the Court, Dkt. No. 2488 (Aug. 20, 2009) (“Opposition™),
makes clear the inappropriateness of allowing Plaintiffs to use Mr. Ryan’s statement as
“evidence” of the purported “over-application” of poultry litter in the IRW at trial. Plaintiffs
seek to take a statement made in a specific context related to a point not even then at issue before
the Court, and to construe it as a concession of the essential disputed fact for trial. Allowing
Plaintiffs to do so would abuse the evidentiary process and be highly prejudicial to Defendants.
The statement should therefore be excluded.

Defendants’ Motion seeks to bar Plaintiffs from characterizing Mr. Ryan’s statement as
“an admission that poultry litter has been over-applied in violation of state or federal law.”
Defendants’ Motion in Limine to Exclude Reference to Defense Counsel’s Opening Argument to
the Court, Dkt. No. 2393 at 1-2 (Aug. 5, 2009) (“Motion”). The context of Mr. Ryan’s exchange
with the Court makes clear that Mr. Ryan made no such an admission. See P.I.T. at 44:19-46:18,

47:20-48:5 (Feb. 19, 2008) (Ex. A). Rather, read in full, Mr. Ryan referred only to the
1
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application of litter in excess of minimum agronomic need for phosphorus as Plaintiffs had
defined that term." See id. Indeed, Plaintiffs themselves expressly acknowledge that Mr. Ryan’s
remarks apply to the “overapplication of poultry waste -- beyond agronomic need for
phosphorus.” Opp. at 2, 3. Plaintiffs nevertheless intend to embellish Mr. Ryan’s statement by
presenting it out-of-context as a general admission that poultry litter has been over-applied
throughout the watershed in violation of the law. See Opp. at 4, 5, 7; see also, e.g., P.LT. at
14:2-4 (Mar. 12, 2008) (Mot. Ex. A); Dkt. No. 2062 at 18 439. Indeed, Plaintiffs go so far as to
request that the Court “bar Defendants from arguing at trial that there has not been an
overapplication of poultry waste on some or many farms within the IRW.” Opp. at 7. This
would be inappropriate.

As this Court is well-aware, one of the central disputed issues in this litigation is whether
poultry litter has been over-applied in violation of federal or state law. See, e.g., Dkt. No. 2199
at 18-19 939 (disputing alleged “undisputed fact” that “poultry waste has been over applied in
the IRW”). Any attempt to mislead the trier of fact by referencing Mr. Ryan’s remarks as a
judicial or evidentiary admission on this point is therefore likely to result in extreme and unfair
prejudice to Defendants, as well as unnecessary confusion and undue delay. Mr. Ryan’s
statement is therefore of little probative value as Defendants have not disputed that poultry litter
has been applied in the IRW to fields with phosphorous readings above 65 STP, in accordance
with the rates and instructions set forth in state-issued and approved animal waste management
plans (“AWMPs”). See, e.g., Dkt. No. 1925 at 8; Dkt. No. 2183 at 17-19 q437-39. Because “its

probative value is substantially outweighed by the danger of unfair prejudice, confusion of the

! Plaintiffs’ expert, Dr. Gordon Johnson, has defined the minimum agronomic need for
phosphorus as the value of soil test phosphorus at 65 1b P/acre (“65 STP”). See Report of
Gordon V. Johnson, at 4-5 §5(b) (Ex. B). For purposes of this Motion, the phrases “agronomic
need for phosphorus” and “65 STP” may be used interchangeably.
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issues, or misleading the jury, or by considerations of undue delay, waste of time, or needless
presentation of cumulative evidence” any reference to Mr. Ryan’s statements should be properly
excluded under Federal Rule of Evidence 403.

Mr. Ryan’s statements cannot be admitted as a judicial or evidentiary admission that
poultry litter has been applied in violation of the law. Further, in light of the unfair prejudice,
confusion and delay that are likely to result from Plaintiffs’ intended use of Mr. Ryan’s statement
at trial, the Court should exercise its discretion to exclude any reference to the remarks under
Rule 403. Alternatively, in the event that Mr. Ryan’s statement is deemed admissible,
Defendants request that, at a minimum, the Court require its presentation in context.

I. Mr. Ryan’s Statement Does Not Constitute a Judicial or Evidentiary Admission that
Poultry Litter Has Been Over-Applied In Violation of the Law

Mr. Ryan’s statement cannot constitute a judicial admission or evidentiary exception to
the hearsay rule that poultry litter has been over-applied in violation of state or federal law. As
detailed in Defendants’ Motion and corroborated by Plaintiffs in their Opposition, Mr. Ryan’s
statement related solely to the application of poultry litter relative to Plaintiffs’ asserted 65-STP
threshold, a practice that is expressly approved in field-specific AWMPs promulgated pursuant
to Oklahoma and Arkansas law. See Mot. at 1-3; Opp. at 3, 5; infra at 4-5. No rule of evidence
authorizes Plaintiffs to read Mr. Ryan’s statement into evidence as a judicial admission of
anything else, particularly not as a judicial or evidentiary admission that poultry litter has been
over-applied in the IRW in violation of the law.

Plaintiffs continue to overstate Mr. Ryan’s observation. As the Court knows, the
preliminary injunction hearing concerned Plaintiffs’ claims regarding bacteria under RCRA, not
the phosphorous case they will present at trial. Nevertheless, during his opening statement, Mr.

Edmondson specifically alleged that poultry “litter is being applied well in excess of the
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agronomic needs of crops.” P.LT. at 31:14-17 (Feb. 19, 2008) (Ex. C). Plaintiffs, he promised,
would present expert testimony “about agronomic rates and the effects of overapplication.” Id.
at 37:15-16. He concluded by asserting that poultry litter “is simply dumped on the land
ostensibly as fertilizer, but far in excess of the agronomic needs of the plants.” Id. at 41:5-7.
Hence, when Mr. Ryan began his opening statement, the Court asked him specifically to address
Plaintiffs’ contention that poultry litter “may not be waste to the extent that the fertilizer can be
taken up by the ground and the plants to which it’s applied, and that it may under the law be
waste to the extent it’s overapplied.” Id. at 44:22-25. Thus, the context of Mr. Ryan’s exchange
with the Court was not the over-application of litter generally or in violation of any particular
law, but rather the application of poultry litter in excess of minimum agronomic needs. See id. at
43:15-46:18, 47:20-48:5.

In response to the Court’s question, Mr. Ryan explained that Plaintiffs’ claim of
“overapplication” went only to poultry litter’s phosphorous content, not the many other valuable
nutrients that poultry litter contains. /d. at 45:19-46:18. “I don’t think there’s any question but
that there has been an overapplication of litter on some or many farms. That’s not an issue in our
book. I'm certainly not arguing that in terms of phosphorus.” Id. at 46:15-18 (emphasis added).
This statement, which Plaintiffs read as a generally concession of liability, went only to the
uncontested fact that farmers apply poultry litter consistent with their animal waste management
plans, even when those plans approve the application of litter to fields already measuring in
excess of 65 STP—i.e. in the Court’s words, “the extent that the fertilizer can be taken up by ...
the plants to which it’s applied.” Id. at 44:22-25. Mr. Ryan acknowledged no more and no less.

In closing arguments, Mr. George reiterated this point: “What Mr. Ryan said during
opening was that to the extent applying phosphorus above the agronomic rate of phosphorus is

over-application, that has occurred in this watershed ... [because] [t]he plans issued by the State

4
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of Oklahoma permit that to occur.” P.I.T. at 32:23-33:13 (Mar. 12, 2008) (Mot. Ex. A).
Consistent with this explanation, Plaintiffs Opposition acknowledges that Mr. Ryan’s statement
applies only to the “overapplication of poultry waste -- beyond agronomic need for phosphorus.”
Opp. at 2, 3. Mr. George’s explanation is entirely consistent with the context in which Mr. Ryan
made his statement in the course of his discussion with the Court regarding Plaintiffs” contention
that litter has been applied in excess of the agronomic rate for phosphorous.

As detailed in Defendants’ Motion, Mr. Ryan’s statement cannot constitute evidence that
a trier of fact may consider. See Mot. at 3-4; see, e.g., United States v. Broomfield, 201 F.3d
1270, 1277 (10th Cir. 2000) (“the statements and arguments of counsel are not to be considered
evidence in the case”). Moreover, understood in context, Mr. Ryan’s statement simply cannot
constitute a deliberate, judicial admission that poultry litter has been over-applied in violation of
the law. See Mot. at 3-5.> First, Mr. Ryan’s statement did not “formally and deliberately”
concede any issue in dispute, but rather was consistent with Defendants’ understanding that
application at rates in excess of agronomic need for phosphorus is authorized by Oklahoma law.
See Mot. at 3-5; Oscanyan v. Arms Co., 103 U.S. 261, 263 (1880) (holding that a statement does
not concede a point “if a doubt exists” as to its meaning); Mitchell v. Lone Star Ammunition,
Inc., 913 F.2d 242, 252 (5th Cir. 1990) (“Oral argument . . . does not come within the category of

deliberate admissions . . . .”) (internal citation omitted). Second, even if ambiguous standing-

alone, Mr. George’s subsequent clarification of the statement removes any doubt on this point.

? In this respect Plaintiffs’ analysis misinterprets the scope of Defendants’ Motion. In arguing
that Mr. Ryan’s statement constitutes a formal “judicial admission” and/or “evidentiary
admission under Fed. R. Evid. 801(d)(2)” that poultry litter is over-applied in excess of
minimum agronomic need, Plaintiffs neglect to recognize that the present Motion seeks a ruling
only that Mr. Ryan’s statement does not constitute a judicial or evidentiary “admission that
poultry litter has been over-applied in violation of state or federal law.” Compare Mot. at 1, with
Opp. at 3-8. The exclusion of Mr. Ryan’s statement, in its entirety, is separately requested with
reference to Rule 403.
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See Oscanyan, 103 U.S. at 263 (holding that a statement does not concede a point “if a doubt
exists” as to its meaning); Smith v. Argent Mortgage Co., 2009 WL 1391550 at *5 (10th Cir.
May 18, 2009) (“Where, however, the party making an ostensible judicial admission explains the
error in a subsequent pleading or by amendment, the trial court must accord the explanation due
weight.” (quoting Sicor Ltd. v. Cetus Corp., 51 F.3d 848, 859-60 (9th Cir. 1995)). Finally, the
hearsay exception under Federal Rule of Evidence 801(d)(2) does not give Plaintiffs license to
misconstrue Mr. Ryan’s statement as an evidentiary admission that poultry litter is over-applied
in violation of the law generally.

For these reasons, and those set forth in Defendants’ Motion, Mr. Ryan’s statement
cannot constitute admissible evidence that poultry litter has been over-applied in the IRW in
violation of federal and state law.

II. The Probative Value from Any Reference to Mr. Ryan’s Statement is Substantially
Outweighed by the Danger of Unfair Prejudice, Confusion and Undue Delay

Although Plaintiffs acknowledge that Mr. Ryan’s remarks apply only to the
“overapplication of poultry waste -- beyond agronomic need for phosphorus,” Opp. at 2, 3,
Plaintiffs’ Opposition demonstrates their intention to mischaracterize the statement at trial as a
broad admission that over-application has occurred in violation of the law. For example, each of
the following passages from Plaintiffs’ Opposition distorts Mr. Ryan’s statement by excluding
any reference to the minimum agronomic need for phosphorus:

e “Mr. Ryan’s statement concerning the overapplication of poultry waste in the IRW is a
judicial admission and binding against Defendants.” Opp. at 4.

> See Opp. at 2 (“Reviewing this exchange in context, it is clear that Mr. Ryan unambiguously
admitted that poultry litter has been over-applied to the land in excess of agronomic need (for
phosphorus) on some or many farms.”) (internal quotations omitted) (emphasis added); id. at 3
(“Mr. Ryan’s statement must be viewed as a judicial admission by Defendants that there has
been overapplication of poultry waste -- beyond agronomic need for phosphorus -- on some or
many farms within the IRW.”) (emphasis added).

6



Case 4:05-cv-00329-GKF-PJC Document 2565 Filed in USDC ND/OK on 09/03/2009

Page 7 of 19

e “Therefore, the State should be permitted to present Mr. Ryan’s statement to the fact-
finder as a binding judicial admission, and Defendants should be barred from arguing that
there has not been an overapplication of poultry waste on some or many farms within the
IRW. This judicial admission should be accepted free of Mr. George’s strained ‘nutrient

management plan’ explanation.” Opp. at 5.

e “In sum, Mr. Ryan’s statement is relevant and should be deemed a binding judicial

admission; the Court should bar Defendants from arguing at trial that there has not been
an overapplication of poultry waste on some or many farms within the IRW.” Opp. at 7.

Plaintiffs have repeatedly represented this statement as evidence of illegal overapplication of

poultry litter. See, e.g., P.L.T. at 14:2-4 (Mar. 12, 2008) (arguing in closing that “we also have

the admission by the defendants in their opening that there has been an over-application of

poultry waste with respect to phosphorous”) (Mot. Ex. A); Dkt. No. 2062 at 18 939 (asserting as

an undisputed fact that “[p]oultry waste has been over applied in the IRW” (citing inter alia Dkt.

No. 2062 Ex. 61 (Ryan P.I. Opening. at 46))). To avoid the unfair prejudice, confusion and

undue delay that will undoubtedly result from Plaintiffs’ intended use of Mr. Ryan’s statement at

trial, the Court should exercise its discretion to exclude any reference to this statement under

Rule 403—even if for the inauspicious purpose of showing that poultry litter is sometimes

applied to fields already measuring 65-STP, as approved by State-issued AWMPs.

Mr. Ryan’s actual statement is of little probative value. Indeed, the point is not disputed

because AWMPs issued pursuant to both Oklahoma and Arkansas law expressly authorize the

application of poultry litter in excess of 65 STP. See supra at 4-5. Plaintiffs have no proof that

poultry litter is applied in the IRW in violation of state-drafted and approved AWMPs, each of

which expressly permits application of poultry litter at field-specific rates in excess of 65 STP.

See id.; see, e.g., Dkt. No. 2033 Exs. 10-17 (AWMPs). Ample evidence therefore exists for

Plaintiffs to assert that poultry litter is applied in excess of 65 STP. As a result, any reference to

Mr. Ryan’s statement as evidence that poultry litter is over-applied in excess of 65 STP is
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unnecessary, cumulative and of little, if any, probative value.”

In contrast, Defendants are clearly prejudiced by Plaintiffs’ repeated out-of-context
references to Mr. Ryan’s remarks, which seek to distort the statement as an admission that
farmers have over-applied poultry litter in violation of the law. See United States v. Caraway,
534 F.3d 1290, 1301 (10th Cir. 2008) (“To be unfairly prejudicial, the evidence must have ‘an
undue tendency to suggest decision on an improper basis, commonly, though not necessarily, an

299

emotional one.”” (quoting Fed. R. Evid. 403 advisory committee’s note)). To address these
misrepresentations, Defendants will be required to present evidence clarifying the true meaning
of Mr. Ryan’s statement—devolving the entire matter into a mini-trial on this issue. Such a
result would confuse the issues actually in dispute, uselessly delay the trial, and should be
avoided in accordance with Rule 403. See, e.g., Unit Drilling Co. v. Enron Oil & Gas Co., 108
F.3d 1186, 1194 (10th Cir. 1997) (affirming exclusion of evidence of “limited” probative value
that “could have lead to a side trial that would distract the jury from the main issues in the
case”); United States v. Talamante, 981 F.2d 1153, 1156 & n.5 (10th Cir. 1992) (supporting
exclusion of evidence that would “lead to collateral mini trials”).’

The question of relevance and the task of balancing the probative value of evidence
against the dangers of unfair prejudice, confusion, undue delay and other considerations are

wholly within the discretion of the trial court. See Averitt v. Southland Motor Inn, 720 F.2d

1178, 1181 (10th Cir. 1983); Rigby v. Beech Aircraft Co., 548 F.2d 288, 293 (10th Cir. 1977)

* Additionally, any probative value that might exist would be lost by virtue of Plaintiffs’ intended
reference to the statement in vague and ambiguous terms. See, e.g., Liv. Canarozzi, 142 F.3d 83,
87 (2d Cir. 1998) (affirming exclusion of statements that were “too vague to be probative”).

> In casually dismissing Defendants’ Rule 403 argument, Plaintiffs merely state that these
concerns are “imagined ‘dangers’ of prejudice, confusion and delay,” without any explanation.
Opp. at 8. As detailed herein, the unfair prejudice, confusion and undue delay that would result
from Plaintiffs’ intended references to Mr. Ryan’s statement are not at all imagined, but are in
fact very real.
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(“The task of balancing the probative value of evidence against danger of confusion of the issues
is one for which the trial judge, because of his familiarity with the full array of evidence in the
case, is particularly suited.”). Here, Defendants respectfully move the Court to exercise its
discretion to preclude any reference to Mr. Ryan’s statement. Plaintiffs have repeatedly
demonstrated their intent to distort Mr. Ryan’s statement by quoting it out-of-context and
mischaracterizing it as an admission that poultry litter has been applied in violation of the law.
Given the limited probative value (if any) of this intended use at trial, Mr. Ryan’s remarks should
be excluded under Rule 403 to avoid the substantial danger of unfair prejudice, confusion and
undue delay that will undoubtedly result.

II1. If Admitted, the Court Should Require Plaintiffs To Refer to Mr. Ryan’s Statement in
Proper Context to Avoid Any Unfair Prejudice, Confusion and Undue Delay

In the event that the Court does allow Plaintiffs to reference Mr. Ryan’s statement,
Defendants respectfully request that Plaintiffs be required to present the statement in context as
an admission only as to the application of poultry litter to fields measuring more than 65 STP.
For instance, Plaintiffs should be barred from characterizing Mr. Ryan’s statement as either (1)
an admission that poultry litter has been over-applied in violation of state or federal law; or (2) a
general admission that over-application of poultry litter has occurred in the IRW. Absent the
requested order, Plaintiffs’ misleading references to Mr. Ryan’s statements will likely result in
unfair prejudice, confusion and undue delay. See supra at 7-10. Accordingly, if the evidence is
to be admitted, this Court should exercise its discretion to fashion an order requiring that any
reference to the statement be expressly limited to apply only as to the application of poultry litter
in excess of minimum agronomic need for phosphorus.

CONCLUSION

For the foregoing reasons, the Court should exercise its discretion to exclude any
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reference to defense counsel’s statement.

Respectfully submitted,

BY: /s/ Jay T. Jorgensen
Thomas C. Green
Mark D. Hopson
Jay T. Jorgensen
Gordon D. Todd
SIDLEY AUSTIN LLP
1501 K Street, N.W.
Washington, D.C. 20005-1401
Telephone: (202) 736-8000
Facsimile: (202) 736-8711

-and-

Robert W. George

Vice President & Associate General Counsel
Bryan Burns

Timothy T. Jones

Tyson Foods, Inc.

2210 West Oaklawn Drive

Springdale, Ark. 72764

Telephone: (479) 290-4076

Facsimile: (479) 290-7967

-and-

Michael R. Bond

KUTAK ROCK LLP

Suite 400

234 East Millsap Road
Fayetteville, AR 72703-4099
Telephone: (479) 973-4200
Facsimile: (479) 973-0007

-and-

Patrick M. Ryan, OBA # 7864
Stephen L. Jantzen, OBA # 16247
RYAN, WHALEY & COLDIRON, P.C.
119 N. Robinson

900 Robinson Renaissance
Oklahoma City, OK 73102
Telephone: (405) 239-6040
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Facsimile: (405) 239-6766

ATTORNEYS FOR TYSON FOODS, INC.;
TYSON POULTRY, INC.; TYSON
CHICKEN, INC; AND COBB-VANTRESS,
INC.

BY: /s/lJames M. Graves

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)

Woodson W. Bassett III
Gary V. Weeks

James M. Graves

K.C. Dupps Tucker

BASSETT LAW FIRM

P.O. Box 3618

Fayetteville, AR 72702-3618
Telephone: (479) 521-9996
Facsimile: (479) 521-9600

-and-

Randall E. Rose, OBA #7753
George W. Owens

OWENS LAW FIrRM, P.C.

234 W. 13" Street

Tulsa, OK 74119

Telephone: (918) 587-0021
Facsimile: (918) 587-6111

ATTORNEYS FOR GEORGE’S, INC. AND
GEORGE’S FARMS, INC.

BY: /s/ A. Scott McDaniel

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)

A. Scott McDaniel, OBA #16460
Nicole M. Longwell, OBA #18771
Philip D. Hixon, OBA #19121
MCDANIEL, HIXON, LONGWELL

& ACORD, PLLC
320 South Boston Ave., Ste. 700
Tulsa, OK 74103
Telephone: (918) 382-9200
Facsimile: (918) 382-9282

-and-
Sherry P. Bartley
11
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MITCHELL, WILLIAMS, SELIG,
GATES & WOODYARD, PLLC

425 W. Capitol Avenue, Suite 1800

Little Rock, AR 72201

Telephone: (501) 688-8800

Facsimile: (501) 688-8807

ATTORNEYS FOR PETERSON
FARMS, INC.

BY: /s/John R. Elrod

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)

John R. Elrod

Vicki Bronson, OBA #20574
P. Joshua Wisley

CONNER & WINTERS, L.L.P.
211 East Dickson Street
Fayetteville, AR 72701
Telephone: (479) 582-5711
Facsimile: (479) 587-1426

-and-

Bruce W. Freeman

D. Richard Funk

CONNER & WINTERS, L.L.P.
4000 One Williams Center
Tulsa, OK 74172
Telephone: (918) 586-5711
Facsimile: (918) 586-8553

ATTORNEYS FOR SIMMONS FOODS,
INC.

BY: /s/Robert P. Redemann

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)
Robert P. Redemann, OBA #7454
PERRINE, MCGIVERN, REDEMANN,
REID, BERRY & TAYLOR, P.L.L.C.
Post Office Box 1710
Tulsa, OK 74101-1710
Telephone: (918) 382-1400
Facsimile: (918) 382-1499

-and-
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Robert E. Sanders

Stephen Williams

YOUNG WILLIAMS P.A.
Post Office Box 23059
Jackson, MS 39225-3059
Telephone: (601) 948-6100
Facsimile: (601) 355-6136

ATTORNEYS FOR CAL-MAINE FARMS,
INC. AND CAL-MAINE FOODS, INC.

BY: /s/ John H. Tucker

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)

John H. Tucker, OBA #9110

Theresa Noble Hill, OBA #19119

RHODES, HIERONYMUS, JONES, TUCKER &
GABLE, PLLC

100 W. Fifth Street, Suite 400 (74103-4287)
P.O. Box 21100

Tulsa, Oklahoma 74121-1100

Telephone: (918) 582-1173

Facsimile: (918) 592-3390

-and-

Delmar R. Ehrich

Bruce Jones

Krisann C. Kleibacker Lee
FAEGRE & BENSON LLP
2200 Wells Fargo Center

90 South Seventh Street
Minneapolis, Minnesota 55402
Telephone: (612) 766-7000
Facsimile: (612) 766-1600

ATTORNEYS FOR CARGILL, INC. AND
CARGILL TURKEY PRODUCTION, LLC
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Jonathan D. Orent
Fidelma L. Fitzpatrick
Motley Rice LLC

Elizabeth C. Ward

Frederick C. Baker

William H. Narwold

Lee M. Heath

Elizabeth Claire Xidis

Ingrid L. Moll

Motley Rice

COUNSEL FOR PLAINTIFFS

Stephen L. Jantzen

Patrick M. Ryan

Paula M. Buchwald

Ryan, Whaley & Coldiron, P.C.

Mark D. Hopson
Jay Thomas Jorgensen
Timothy K. Webster
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Robert W. George robert.george@tyson.com
Michael R. Bond michael.bond@kutakrock.com
Erin Walker Thompson erin.thompson@kutakrock.com
Kutak Rock LLP

COUNSEL FOR TYSON FOODS, INC., TYSON POULTRY, INC., TYSON CHICKEN,
INC.; AND COBB-VANTRESS, INC.

R. Thomas Lay rtl@kiralaw.com
Kerr, Irvine, Rhodes & Ables

Jennifer S. Griffin jeriffin@lathropgage.com
Lathrop & Gage, L.C.
COUNSEL FOR WILLOW BROOK FOODS, INC.

Robert P. Redemann rredemann@pmrlaw.net

Lawrence W. Zeringue lzeringue@pmrlaw.net

David C. Senger dsenger@pmrlaw.net

Perrine, McGivern, Redemann, Reid, Berry & Taylor, PLLC

Robert E. Sanders rsanders@youngwilliams.com

E. Stephen Williams steve.williams@youngwilliams.com
Young Williams P.A.

COUNSEL FOR CAL-MAINE FOODS, INC. AND CAL-MAINE FARMS, INC.
George W. Owens gwo@owenslawfirmpc.com
Randall E. Rose rer@owenslawfirmpc.com

The Owens Law Firm, P.C.

James M. Graves jgraves@bassettlawfirm.com
Gary V. Weeks

Paul E. Thompson, Jr. pthompson@bassettlawfirm.com
Woody Bassett wbassett@bassettlawfirm.com
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Bassett Law Firm
COUNSEL FOR GEORGE’S INC. AND GEORGE’S FARMS, INC.

John R. Elrod jelrod@cwlaw.com
Vicki Bronson vbronson@cwlaw.com
P. Joshua Wisley jwisley@cwlaw.com

Conner & Winters, P.C.

Bruce W. Freeman bfreeman@cwlaw.com
D. Richard Funk
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Conner & Winters, LLLP
COUNSEL FOR SIMMONS FOODS, INC.

John H. Tucker jtuckercourts@rhodesokla.com
Leslie J. Southerland ljsoutherlandcourts@rhodesokla.com
Colin H. Tucker chtucker@rhodesokla.com

Theresa Noble Hill thillcourts@rhodesokla.com

Rhodes, Hieronymus, Jones, Tucker & Gable

Terry W. West terry@thewesetlawfirm.com

The West Law Firm

Delmar R. Ehrich dehrich@faegre.com

Bruce Jones bjones@faegre.com

Krisann Kleibacker Lee kklee@baegre.com

Todd P. Walker twalker@faegre.com

Faegre & Benson LLP

COUNSEL FOR CARGILL, INC. AND CARGILL TURKEY PRODUCTION, LLC
Michael D. Graves mgraves@hallestill.com

D. Kenyon Williams, Jr. kwilliams@hallestill.com
COUNSEL FOR POULTRY GROWERS

William B. Federman wfederman@aol.com

Jennifer F. Sherrill jfs@federmanlaw.com

Federman & Sherwood

Charles Moulton charles.moulton@arkansag.gov

Jim DePriest jim.depriest(@arkansasag.gov

Office of the Attorney General

COUNSEL FOR THE STATE OF ARKANSAS AND THE ARKANSAS NATURAL

RESOURCES COMMISSION

Carrie Griffith griffithlawoffice@yahoo.com
COUNSEL FOR RAYMOND C. AND SHANNON ANDERSON

Gary S. Chilton gchilton@hcdattorneys.com
Holladay, Chilton & Degiusti, PLLC

Victor E. Schwartz vschwartz@shb.com

Cary Silverman csilverman@shb.com

Shook, Hardy & Bacon, LLP

Robin S. Conrad rconrad@uschamber.com

National Chamber Litigation Center, Inc.

COUNSEL FOR AMICI CURIAE CHAMBER OF COMMERCE FOR THE U.S. AND
THE AMERICAN TORT REFORM ASSOCIATION
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Richard C. Ford fordr@crowedunlevy.com
LeAnne Burnett burnettl@crowedunlevy.com
Crowe & Dunlevy

COUNSEL FOR AMICUS CURIAE OKLAHOMA FARM BUREAU, INC.

M. Richard Mullins richard. mullins@mecafeetaft.com
McAfee & Taft

James D. Bradbury jim@bradburycounsel.com

James D. Bradbury, PLLC

COUNSEL FOR AMICI CURIAE TEXAS FARM BUREAU, TEXAS CATTLE
FEEDERS ASSOCIATION, TEXAS PORK PRODUCERS ASSOCIATION AND TEXAS
ASSOCIATION OF DAIRYMEN

I also hereby certify that I served the attached documents by United States Postal Service,
proper postage paid, on the following who are not registered participants of the ECF System:

J.D. Strong

Secretary of the Environment
State of Oklahoma

3800 North Classen
Oklahoma City, OK 73118

Dustin McDaniel

Justin Allen

Office of the Attorney General of Arkansas
323 Center Street, Suite 200

Little Rock, AR 72201-2610

COUNSEL FOR THE STATE OF
ARKANSAS AND THE ARKANSAS
NATURAL RESOURCES COMMISSION

John E. and Virginia W. Adair Family Trust
Route 2 Box 1160
Stilwell, OK 74960

C Miles Tolbert

Secretary of the Environment
State of Oklahoma

3800 North Classen
Oklahoma City, OK 73118

Cary Silverman

Shook Hardy & Bacon LLP
600 14™ Street NW, Suite 800
Washington, D.C. 20005-2004
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P.O. Box 1097
Stilwell, OK 74960

David Gregory Brown

Lathrop & Gage LC (Jefferson City)
314 E High Street

Jefferson City, MO 65101

Donna S Parker
34996 S 502 Road
Park Hill, OK 74451

Doris Mares
14943 SE 15" Street
Choctaw, OK 73020-7007

G Craig Heffington
20144 W Sixshooter Road
Cookson, OK 74427

George R Stubblefield
HC-66, Box 19-12
Proctor, OK 74457

Gordon W. and Susann Clinton
23605 S Goodnight Lane
Welling, OK 74471

Jerry M Maddux

Selby Connor Maddux Janer
P.O.Box Z

Bartlesville, OK 74005-5025

Jim Bagby
RR 2, Box 1711
Westville, OK 74965

Jonathan D Orent

Motley Rice LLC (Providence)
321 S Main Street

Providence, RI 02940

Marjorie Garman
19031 US HWY 412
Colcord, OK 74338-3861

Randall E Kahnke

Faegre & Benson (Minneapolis)
90 S 7" Street, Suite 2200
Minneapolis, MN 55402-3901
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Richard E Parker
34996 S 502 Road
Park Hill, OK 74451

Robin L. Wofford
Route 2, Box 370
Watts, OK 74964

Steven B Randall
58185 County Road 658
Kansas, OK 74347

Victor E Schwartz

Shook Hardy & Bacon LLP
600 14" Street NW, Suite 800
Washington, D.C. 20005-2004

William House
P.O. Box 1097
Stilwell, OK 74960

/s/ Jay T. Jorgensen




